
 

Findings, Conclusions, and Recommendation  

City of Burien Hearing Examiner  

Black Sheep Motorcycle Waiver Application  

No. PLA 19-0641 

 

Page 1 of 7 

 

 

BEFORE THE HEARING EXAMINER 

FOR THE CITY OF BURIEN 

 

In The Matter of the Application of  ) No. PLA 19-0641     

      )  

Black Sheep Motorcycle    ) 

Restoration, LLC    )  

      ) 

Of a Business License    ) FINDINGS, CONCLUSIONS, 

Application Denial    ) AND RECOMMENDATION 

 

 

SUMMARY OF RECOMMENDATION 

The Hearing Examiner recommends that the City Council APPROVE the request for a waiver of 

BMC 19.55.025.3 to continue home occupation for a nonconforming use, which has ceased for 12 

or more consecutive months, to operate a motorcycle restoration business at 13434 10
th
 Avenue 

South.  

 

SUMMARY OF RECORD 

Hearing Date: 

The Hearing Examiner held an open record hearing on the request on May 7, 2019. 

  

Testimony: 

The following witnesses presented testimony under oath at the open record appeal hearing: 

 

Brandi Eyerly, City Planner 

Jeffrey L. Wells, Applicant 

 

Exhibits:   

The following exhibits were admitted into the record at the open record hearing: 

 

Staff Report, dated April 30, 2019, with the following exhibits: 

1. Vicinity May, printed April 4, 2019 

2. B+O Tax and Licenses for Burien printout, undated 

3. Letter from Monica Lusk to Jeffrey Lawrence Wells, RE: Business License Application 

#13325, dated August 24, 2018 

4. Hearing Examiner’s Findings, Conclusions, and Decision, Black Sheep Motorcycle 

Restoration, LLC, appeal of a Business License Application Denial (No. HEA-2018-03), 

dated November 7, 2018 

5. Request for a Type 3 Land Use Permit, dated March 18, 2019 
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6. Certificate of Sewer Availability/Non Availability, dated March 6, 2019; email from 

Andrew LaRue to Brandi Eyerly, dated March 6, 2019, with email string 

7. Email from Jeffery L. Wells to City Council, dated November 15, 2018, with attachments 

8. Certificate of Mailing, April 9, 2019; Notice of Public Hearing, undated;  vicinity map, 

printed April 4, 2019; mailing labels   

9. Email from Justin Nichols to Brandi Eyerly, dated April 29, 2019 

10. Letter from Jeffrey L. Wells to Justin Nichols, undated 

11. Email from Ramsey & Carrie Cookman to Brandi Eyerly, dated April 30, 2019 

12. Letter from Jeffrey L. Wells to Ramsey & Carrie Cookman, undated 

13. Letter from Michelle L. Covey to Brandi Eyerly, dated April 29, 2019 

14. Letter from Jeffrey L. Wells to Michelle L. Covey and John M. Covey, undated 

15. Shop diagram, undated 

16. Vicinity drawing, received March 21, 2019   

 

Based upon the testimony and documents submitted at the open record hearing, the Hearing 

Examiner enters the following findings and conclusions: 

 

FINDINGS 

Background 

1. On August 13, 2018, Jeffrey Wells, on behalf of Black Sheep Motorcycle Restoration, 

LLC (Appellant), applied for a business license to perform motorcycle restoration in an 

existing garage on residential property at 13434 10
th

 Avenue South.  On August 24, 2018, 

the City of Burien (City) informed Mr. Wells that it would be denying his request for a 

“home occupation”
1
 business license because: 

 Automobile and large or small engine repair, painting, and bodywork are not 

permitted as a home occupation under BMC 19.17.090.4.A. 

 The area used for a home occupation can only be 25 percent of the gross floor 

area of the primary structure and accessory structures. 

 The previous property owner, Stan Herried, operated an automotive repair shop 

from the property when the City annexed the property.  Mr. Herried’s business 

was allowed to continue operating as a legal, nonconforming use at that point. 

 City records indicate, however, that “Stan’s Garage” closed on May 15, 2017. 

 All new uses proposed in residential zones must comply with municipal code 

regulations pertaining to home occupations, despite prior uses. 

Exhibit 4. 

 

                                                 
1
 Under the municipal code, home occupations are, essentially, home-based businesses.  BMC 19.17.090 

states that the purpose of the home occupation regulations “is to encourage flexibility in the work place and 

promote small-business opportunities in Burien” while also protecting “the residential character of 

neighborhoods by ensuring that home occupations are of a scale and intensity that is compatible with 

residential uses.”  
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2. The Appellant timely appealed the City’s denial of the business license, arguing: 

 Mr. Wells purchased the property in August 2017 from the former owner (Mr. 

Herried), with the understanding that he would be able to own and operate a 

motorcycle repair business on the property in the future.  In investing in the 

property, Mr. Wells relied on Mr. Herried’s assertions that it would be possible to 

operate such a business. 

 Mr. Wells is a veteran of the armed forces and medically retired from the armed 

forces after sustaining several injuries.  The revenue generated from the motorcycle 

repair business would be necessary to support his family (including his wife and two 

children). 

 Mr. Wells did not submit the business license application within the 12-month 

period that would allow a nonconforming use to continue under the municipal code 

because he was unaware that his right to operate the business would terminate within 

12 months of purchasing the property, and he was on medical leave with a severe 

injury during approximately 3 of the 12 months in question (May through June 

2018) and could not have operated the business during that time. 

Exhibit 4.     

 

3. An appeal hearing was held on October 24, 2018, at which Mr. Wells testified that he 

was unaware of the requirement related to gross floor area but would comply with any 

such requirement.  In addition, he stressed that he had no notice of this particular issue 

when he purchased the property from Mr. Herried.  Mr. Wells noted that, on May 2, 

2018, he had surgery that rendered him incapacitated and, as a result, he would not have 

been able to apply for a business license during the two-week period before the 

nonconforming use expired.  Mr. Wells testified that, if the business license were 

approved, he would only work in the existing shop on the property part-time and by 

appointment only.  He stressed that the potential business would not impact the 

neighborhood and that parking, noise, and other potential impacts would not be an issue.  

Mr. Wells explained that he did not immediately apply for a business license, after 

purchasing the property from Mr. Herried, because he wanted to ensure that he had a 

viable plan for the business.  Exhibit 4.   

 

The Hearing Examiner’s decision, dated November 7, 2018, denied the appeal, because 

the previously existing nonconforming use had ceased operation over 12 months before 

the business license was requested.
2
  The decision noted that BMC 19.55.025.5 allows a 

                                                 
2
 An automotive repair shop operated at the same location from 1986 to 2017.  Exhibit 1, Staff Report, page 

5. 
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property owner in Burien to apply for a waiver from the requirement that a 

nonconforming use cease after 12 months of inactivity.
3
  Exhibit 4.  

 

Waiver Request 

4. Mr. Wells submitted waiver request, dated November 15, 2018, and a request for a Type 

3 Land Use Permit, dated March 18, 2019.  In substance, he is requesting Type 3 review 

process
4
 waiver of BMC 19.55.25.3.C: 

Except as authorized in MBC 19.55.025.4, any nonconforming use that does not 

qualify as a continuing use under BMC 19.55.025.2 must be brought into 

conformance or discontinued if: 

C.  The nonconforming use has ceased for 12 or more consecutive months.  

Staff Report, page 1; Exhibit 5; Exhibit 7. 

  

5. The City of Burien (City) determined that the application was complete on April 3, 2019.  

City Planner Brandi Eyerly testified that the City mailed notice of the public hearing to 

property owners within 500 feet of the subject property on April 9, 2019, and, the next 

day, posted notice on the property and published notice in the Seattle Times, with a 

comment deadline of May 1, 2019.  The City received three comment letters or emails 

raising concerns about noise and traffic.  The Applicant provided written responses to the 

public comments.  Ms. Eyerly testified that the commenters did not live near the 

Applicant.  Staff Report, pages 1 and 4; Exhibits 8 through 14; Testimony of Ms. Eyerly. 

 

6. Mr. Wells proposes to operate a vintage motorcycle repair business for motorcycles, 1979 

or older, with hours of operation between 4:00 PM to 10:00 PM on weekdays and varied 

weekend hours between 8:00 AM and 10:00 PM.  Client visits would be by appointment 

only between 8:00 AM and 8:00 PM.  Parts cleaning would take place in a cabinet using 

a vapor honing system (a process using small glass beads mixed with water under 

pressure to blast parts clean).  Water would be recycled and waste would eventually be 

disposed of at the local transfer station.  Valley View Sewer District his issued a “Sewer 

Availability Certificate” with a condition that pre-treatment may be required.  Oil and gas 

would be disposed of in appropriate containers and taken to the local transfer station.  

Repair would take place in an insulated shop, and air compressors and engines would not 

be run after 9:00 PM.  The Applicant would not expand the shop.  Test drives would be 

limited to arterial streets and, except for a short stretch between the Applicant’s residence 

and South 136th Street, 10
th

 Avenue South would not be used.  Exhibit 1, Staff Report, 

pages 3 through 5; Exhibit 5; Exhibit 6; Exhibit 7; Exhibit 12; Exhibit 15; Exhibit 16.   

                                                 
3
 The subsection reads, in full, that “the City Council, through the Type 3 review process, may modify or 

waive any of the provisions in BMC 19.55.025.2 or 3, based on a finding that the proposal: 

A. Does not create an expansion that would be detrimental to adjacent properties; and 

B. Improves aspects of safety or function of the nonconformance.” 

  
4
 BMC 19.65.020 provides that Type 3 decisions are quasi-judicial decisions made by the City Council 

based on an open record hearing and recommendation by the Hearing Examiner. 
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Hearing Testimony 

7. Ms. Eyerly testified generally about the background of the waiver request and the waiver 

criteria.  She pointed out that the motorcycle restoration work would take place in an 

enclosed shop, which is well insulated and not by the street.  The shop is located behind 

the Applicant’s house.  She testified this was not an expansion of the prior use, and that it 

would likely not cause as much of a problem as the auto repair business.  The City had 

never received any complaints concerning that business.  She determined that the 

proposed use would have a lower impact on the neighborhood, in that the proposed use is 

for restoration of vintage motorcycles, and unlike car repairs, there wouldn’t be vehicles 

coming and going all the time.  It would be less disruptive than the auto repair business.  

She also pointed out that the Applicant has indicated that motorcycles would only be on 

the neighborhood street for about ¼ of a block before going to an arterial.  She testified 

that a home occupation license could not be granted for this business without a waiver 

since it was a nonconforming use.  She testified that the Applicant’s business plan items 

listed on page 5 of the staff report should be considered as conditions of the waiver.  The 

proposed use would be subject to the City’s noise ordinances.  Noise is limited prior to 

7:00 AM on weekdays and 9:00 AM on weekends.  Exhibit 1, Staff Report, page 5; 

Testimony of Ms. Eyerly.  

 

8. Applicant Jeffrey Wells testified that he didn’t have any direct information or experience 

regarding the operation of the prior car repair business.  He noted that months after he 

moved into the house, cars would come to his residence without notice seeking car 

repairs.  He pointed out that this would not be the case with his proposed business 

because the number of people bringing motorcycles in for restoration would be less than 

the number of people who were bringing cars in for repair.  He also said that people 

coming to his business would be by appointment.  He testified that people living in the lot 

directly north of his property support his proposal and wrote a letter of support, but that 

he had forgotten the letter at home.  He noted that the property to the south of his lot, in 

the area of the repair shop, has a two-story shop next to his property line which is used by 

the owner of that property for maintenance of his semi- truck (shown at Exhibit 1).  He 

testified that he has not received any complaints or objections from any of the neighbors.  

He described the vapor honing process, indicating that it would be located in an enclosed 

workshop that is heavily insulated.  He testified that the noise generated by this process 

would be less than normal air tools.  The motorcycles he would be working on would not 

generate much noise for several reasons.  The restoration work that he would be doing on 

the motorcycles would take place over a long period of time as different elements of the 

restoration process would be completed.  He also indicated that the vintage motorcycles 

that he would be working on are not as noisy as newer motorcycles, such as Harley-

Davidsons.  As an example, he mentioned that a 1963 Honda would be the type of bike 

he would be working on.  This has lower RPM and also has baffling for noise reduction 

as part of their stock configuration.  Testimony of Mr. Wells. 
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Staff Recommendation 

9. City staff reviewed the waiver request and recommends approval.  Exhibit 1, Staff Report, 

page 5. 

 

CONCLUSIONS 

Jurisdiction 

The Hearing Examiner has the authority to hold an open record hearing through a Type 3 review 

and make a recommendation to the City Council on a request to waive any provisions of BMC 

19.55.025.3.  

 

Criteria 

BMC 19.55.025 provides: 

A nonconforming or continuing use may be continued and is transferable to a new owner or 

tenant, subject to the following conditions: 

 

3. Except as authorized in BMC 19.55.025.4 or .5, any nonconforming use that does not 

qualify as a continuing use under BMC 19.55.025.2 must be brought into conformance or 

discontinued if: 

 C.  The nonconforming use has ceased for 12 or more consecutive months; 

 

BMC 19.55.025.5 provides that a waiver may be granted if the non-conforming use: 

A. Does not create an expansion that would be detrimental to adjacent properties; 

and 

B. Improves aspects of safety or function of nonconformance. 

 

Conclusions Based on Findings  

With conditions, there is sufficient evidence to support a waiver of BMC 19.55.025.3.C.  

Hearing testimony by the City and the Applicant demonstrated that granting the waiver for the 

proposed motorcycle restoration business would not create an expansion that would be 

detrimental to adjacent properties.  The proposed vintage motorcycle repair business would 

operate between 4:00 PM to 10:00 PM on weekdays and varied weekend hours between 8:00 

AM and 10:00 PM.  Client visits would be by appointment only between 8:00 AM and 8:00 PM.  

The City determined that the proposed use would have less of an impact than the automotive 

repair shop that previously operated at the same location from 1986 to 2017 without complaints.       

 

Hearing testimony by the City and the Applicant also demonstrated that the proposed use would 

improve aspects of safety or function of the previous nonconforming use.  Parts cleaning would 

take place in a cabinet using a vapor honing system (a process using small glass beads mixed 

with water under pressure to blast parts clean).  Water would be recycled and the waste would 

eventually be disposed of at the local transfer station.  Valley View Sewer District his issued a 

“Sewer Availability Certificate” with a condition that pre-treatment may be required.  Oil and 
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gas would be disposed of in appropriate containers and taken to the local transfer station.  Repair 

would take place in an insulated shop, and air compressors and engines would not be run after 

9:00 PM.  The Applicant would not expand the shop. 

 

The Hearing Examiner recommends that the conditions listed below be required in order to 

ensure that the business would improve aspects of safety and function of the nonconformance. 

Findings 1-9.   

 

RECOMMENDATION 

Based upon the above findings and conclusions, the Hearing Examiner recommends that the City 

Council APPROVE the request for a waiver of BMC 19.55.025.3 to continue home occupation for 

a nonconforming use, which has ceased for 12 or more consecutive months, to operate a motorcycle 

restoration business at 13434 10
th
 Avenue South , with the following conditions: 

 

1. Customer appointments shall be scheduled between the hours of 8:00 AM and 8:00 PM. 

 

2. Motorcycle restoration shall be limited to motorcycles 1979 or older. 

 

3. Test drives shall be limited to arterial streets, and expect for a short stretch between the 

Applicant’s residence and South 136th Street, there shall be no test drives on 10
th 

Avenue 

South. 

 

4. Waste materials shall be placed in proper containers and safely disposed at the local 

waste transfer station. 

 

5. Repair services shall be conducted within the shop which will muffle noise generated 

from the repair activity, and service activities shall cease after 10:00 P. 

 

 

 

Decided this 20
th

 day of May 2019. 

          

                                                 

__________________________ 

       LEE RAAEN 

       Hearing Examiner 

       Sound Law Center 

 

 


